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BEFORE THE
POLLUTION CONTROL HEARINGS BOAR D

STATE OF WASHINGTON

IN THE MATTER OF

	

)
CUA!MINGS BOAT COMPANY, INC .,

	

)

Appellant,

	

)

	

PCHB Nos 77-33 and 77-12 9

PUGET SOUND AIR POLLUTION

	

)
CONTROL AGENCY,

	

)

Respondent .

	

)

v .

	

)

	

FINAL FINDINGS OF FACT ,
CONCLUSIONS OF LAW
AND ORDER
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This matter, the appeal of two $250 civil penalties issued

to appellant for the alleged violations of Section 9 .15(a) of

respondent ' s Regulation I, came before the Pollution Contro l

Hearings Board, W . A . Gissberg, Chairman (presiding), Dave J .

Mooney and Chris Smith at a formal hearing in Tacoma o n

November 4, 1977 .

Appellant appeared through its attorney, Kenneth S . Kessler ;

respondent appeared through its attorney, Keith D . McGoffin .

Having heard the testirony, having exarined the exhibits ,

t r



an h~ n ino considered tie contentions of the parties, the Pollutio n

Control Hearings Board Takes these

FINDII"GS OF FACT

I

Pursuant to RC[' 43 .21B .260 respondent has filed a certified

copy of its Regulation I and amendments thereto which we notice .

7

	

I I

Appellant, Cumrrin g s Boat Company, Inc ., is in the busines s

9 'of boat buildi n g and repair at its location on 3017 Ruston Way i n

10 Tacoma . Appellant does not process pleasure boats, but confine s

11 its activities to large commercial and government boats .

II I

Appellant has been cited for two previous violations o f

14 Section 9 .15(a) of Regulation T in 1975 for which appellant wa s

15 assessed one civil penalty in the amount of $50 .00 . After th e

first violation, appellant was given a copy of respondent' s

"G .iidelines for Abrasive Blasting" which described methods t o

mi n i m ize the "chances of causing violations" of Regulation I .

19

	

Tne materiajs used in appellant's abrasive blasting operation

20 ,is cop per slag from the Tacor-ia Smelter . Such material can be

21 ased once without breaking up and if so used, is satisfactory fo r

0 1
22

,, eeting the recuirerents of the foregoing Guidelines .

23
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On April 11, 1977 while driving along Ruston Way, respondent' s

23 inspector observed airborne dust in appellant's yard . Upon furthe r

26 ,in•estigatio~, the inspector care upon an o p en 70 foot wide by
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1 120 foot long "shed" in which appellant's e ;p loyees were cleanin g

2 fa 20' x 30' barge hull by abrasive blasti n g . The resulting dust ,

which the inspector assured contained particles of rust, paint ,

and abrasive materials, entered the outdoor atmosphere through ope n

doors in the shed . Thereafter, appellant was issued a notice o f

violation from which followed the assessment of a $250 civil penalt y

for causing or permitting "dust becoming airborne from abrasiv e

blast cleaning of barge hull . "

V

On August 18, 1977 while driving along Ruston 'iay, respondent' s

rnsoector noticed dust rising 20 to 30 feet in the air from abrasiv e

olast cleaning of two 75' x 17' boats in an open area . The inspecto r

assumed that the dust observed contained rust, paint, and small

particles of abrasive materials . Although appellant's operator s

were suitably protected, there were no control techniques used to

confine dust and prevent its entry into the atmosphere . Appellan t

17 4as issued a notice of violation for "sandblasting barge hulls without

i$

	

~~takinR precautions to prevent particulate matter from becomin g

19 [airborne" from which followed a $250 civil penalty for "sandblastin g

20 operation . "

V I

Section 9 .15(a) of Regulation I makes it unlawful for an y

23 person to cause or permit particulate matter to be "handled ,

2
4 1

ra-'sported or stored" without taking reasonable precautions to

25 pre--ent such matter from becoming airborne . Section 3 .29 provide s

26 or a civil penalty of up to $250 per day for each violation o f
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1 e g alaLicn I .

2

	

VI I

3

	

Respondent's inspector considers that total enclosure o f

4appellant's abrasive blasting would constitute such reasonabl e

5 ,precaution which could prevent the instant violations . Appellant ,

on the other hand, is most concerned about the cost of buildin g

such an enclosure for the large vessels it services, the safety o f

its erployees, and compliance with regulations from other agencies .

On the dates of the instant violations, no precautions were taken

to prevent particulate matter from becoring airborne .

VII I

Any Conclusion of Law which should be deemed a Finding of Fac t

is hereby adopted as such .

From these Findings, the Pollution Control Hearings Board

cores to these

CONCLUSIONS OF LA W

I

The Board has Jurisdiction over the persons and over th e

19 subject ratter of this proceeding .

20

	

I I

21

	

"f - andled" within the meaning of Section 9 .15(a) means "t o

22 Control, direct, to deal with, to act upon .

	

." Black' s

23 Lay Dictionary (4th ed . 1968) p . 845 . See Webster's Third New

24 l n t_rnational Dictionary (1971) p . 1027 . Thus appellant, by

25 controlling, directing, dealing %Tith, and acting upon the pain t

° h and rust particles on the bar ge hull, "handled" particulate matter .
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1 (Further, such particulate matter, when airborne, need not leav e

2 pro perty boundaries because the gravamen of a violation o f

3 Section 9 .15(a) is that no reasonable precautions were taken t o

4 prevent particulate matter from becoming airborne . Appellant' s

5 contentions contrary to the foregoing are without merit .

6

	

II I

7

	

Appellant's motion to dismiss on the ground that the notic e

8 of violation and notice of civil penalty are inaccurate, havin g

9 used the term "sandblasting" rather than "abrasive blasting," fo r

10 example, is not well taken . The motion can only be directed to th e

August 18, 1977 incident where the term "sandblasting" was used .

Appellant had an opportunity to seek clarification of the

13 notice through pre-hearing procedures . WAC 371-08-145 . Further ,

14 the respondent's evidence was received without objection and th e

15 notices can be deemed to be amended to conform with the proof .

16 CR 15(b) . Finally, appellant does not claim surprise or prejudice ,

17 nor has it requested a continuance to enable it to meet the evidence .

18

	

I V

19

	

Appellant violated Section 9 .15(a) of Regulation I on

20 April 11 and August 18, 1977 by causing particulate matte r

21 !including rust and paint particles to be handled withou t

22 taking reasonable precautions to prevent them from becomin g

23 ,airborne . The penalties are reasonable in amount and shoul d

24 as affirmed .

25

	

V

261

	

Any Finding of Fact which should be deemed a Conclusion o f

27 (Law is hereby adopted as such .
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From these Conclusions the Pollution Control Fearings Board

2 enters this

3

	

ORDE R

4

5

Tne two $250 civil penalties are affirmed .

DATED this	 =';l
r4 day of

	

t.)

	

, 1977 .
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CHRIS SMITH, Member
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Tnis matter, the appeal of two $250 civil penalties issued

to appellant for the alleged violations of Section 9 .15(a) of

respondent's Regulation I, came before the Pollution Contro l

earings Board, W . A . Gissberg, Chairman (pres'_ding), Dave J .

: :ooney and Chris Smith at a formal hearing in Tacoma on

Nover er 4, 1977 .

A pp ellant appeared through its attorney, i<enneth S . Kessler ;

respondent appeared through its attorney, Eeith D . ticGoffin .

having heard the testimony, having examined the exhibits ,
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a c r= -ing co-si ered tr-e contertio^s of the parties, the Pollution

Cortro' Hearings Board makes thes e

F INDI .•'GS OF FACT

I

Pursuant to RCV 43 .21B .260 respondent has filed a certifie d

cop.' of its Regulation I and amendments thereto which we notice .

I I

repellant, Cummings Boat Company, Inc ., is in the busines s

of coat building and repair at its location on 3017 Ruston Way i n

Tacoma . Appellant does not process pleasure boats, but confine s

its activities to large commercial and government boats .

II I

Appellant has been cited for two previous violations o f

Section 9 .15(a) of Regulation I in 1975 for which appellant was

assessed one civil penalty in the amount of $50 .00 . After th e

first violation, appellant was given a co py of respondent' s

"Guidelines for Abrasive Blasting " which described methods t o

minimize the "chances of causing violations" of Regulation I .

Tne rlateria±s used in appellant's abrasive blasting operation

is copper slag from the Tacoma Smelter . Such material can be

used once witnout breaking up and if so used, is satisfactory fo r

-- ae =irc the req uirements of the foregoing Guidelines .

I V

O- April 11, 1977 while dri\,irg along Ruston Vay, respondent' s

25 ;ins p ector observed airborne dust in a ppellant ' s yard . Upon furthe r

26 in . =stigation, the inspector came u Poe an o pen 70 foot wide by
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=cot '_or g " s :?ea " it % .hicii appellant ' s erployees were cleanin g

,a 2D' x 33' barge hull by abrasive blastin g . The resulting dust ,

-h_= the inspector assured contained particles of rust, paint ,

'and abrasive materials, entered the outdoor atmosphere through ope n

::ocrs in the shed . Thereafter, appellant .as issued a notice o f

•io_atlon from rhich followed the assessment of a $250 civil penalty

for causing or permitting "dust becoming airborne from abrasiv e

:,last cleanin g of barge hull . "

9 ,

	

V

i0 On August 18, 1977 while driving along Ruston Way, respondent' s

11 ! Inspector noticed dust rising 20 to 30 feet in the air from abrasive

12 clast cleaning of two 75' x 17' boats in an open area . The inspector

assured that the dust observed contained rust, paint, and smal l

14 particles of abrasive materials . Although appellant's operators

-ere suitably protected, there were no control techniques used to

,confine dust and prevent its entry into the atmosphere . Appellant

Las issued a notice of violation for "sandblasting barge hulls withou t

=a'k_ng p recautions to prevent particulate ratter from becoming

19 a, rccrre" fro ,

20 'c p e_ation . "

21

Section 9 .15 (al of Regulation I makes it unla•-ful for any

p erson to cause or permit particulate matter to be "handled ,

era-sported or stored" :without taking reasonable precautions t o

pre sent such ratter from becoming airborne . Section 3 .29 provide s

for a civil penalty of up to $250 per day fcr each violation o f
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1 R e lanicr I .

2

	

VI I

3

	

Respondent ' s inspector considers that total enclosure o f

4 appella-t's abrasive blasting would constitute such reasonabl e

5 Icresau=ion which could prevent the instant violations . Appellant ,

6 on the other hand, is most concerned about the cost of building

7 sucn an enclosure for the large vessels it services, the safety o f

8 its e-clol ees , and compliance with regulations from other agencies .

9 On to dates of the instant violations, no precautions were taken

10 to pre-: ent particulate natter from becoming airborne .

VII I

A'-y Conclusion of Law which should be deemed a Finding of Fac t

is hereby adopted as such .

From these Findings, the Pollution Control Hearings Boar d

cores to thes e
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CONCLUSIONS OF LAW
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Tie Board has jurisdiction over the persons and over the

19 sub, ec ratter of this proceeding .

20

	

I I

!

	

" andled" within the meaning of Section 9 .15(a) means "t o

22 co-trol, direct, to deal with, to act upon . .

	

." Black' s

23 La . Dictionary (4th ed . 1968) p . 845 . See Webster's Third New

24 r ., _err atio'1al Dictionary (1971) p . 1027 . Thus appellant, by

25 con_rclling, directing, dealing with, and acting upon the pain t

25 l ance r-st Particles on the barge hull, "handled" particulate matter .
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1 7erther, sucn particulate ratter, [-en airborne, need not leav e

2 property boundaries because the gravamen of a violation o f

3 Section 9 .15(a) is that no reasonable preca ..tions were taken t o

4 prevent particulate matter from beco-ing airborne . Appellant' s

5 contentions contrary to the fore going are ;ithout merit .

6 :

	

II I

7

	

Appellant's motion to dismiss on the ground that the notic e

6 of violation and notice of civil penalty are inaccurate, havin g

9 ased the term "sandblasting" rather than "abrasive blasting," for

10 example, is not well taken . The motion can only be directed to th e

11 A_ugast 18, 1977 incident where the term "sandblasting" was used .

12 Appellant had an opportunity to seek clarification of th e

14 the respondent's evidence was received without objection and th e

15 notices can be deemed to be amended to conform with the proof .,

16 CR 15(5) . Finally, appellant does not claim surprise or prejudice ,

17 nor has it requested a continuance to enable it to meet the evidence .
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1-opellant violated Secticr 9 .15(a) of Regulation I o n

20 , =-prm1 11 and August 18, 1977 by causing particulate matte r

21 i n cluding rust and paint particles to be handled withou t

_? taking reasonable precautions to prevent the:' fro:- beco='mng

- a eiroorne . Tr.e penalties are reasonable in Fount and shoul d
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~ -e is hereby adopted as such .
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Fro :, trese Conclusions t h e Pollution Control J p arings board

e1 .ers thi s
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ORDE R

':ne two 5250 civil penalties are affir-ed .
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CHRIS SMITH, Member




